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BY CERTtFIED MAIL 

Curt Spalding, Regional Administrator 
EPA New England, Region 1, 
5 Post Office Square, Suite 100 
Boston, MA 02109-3912 
Certified # 7012 2210 0001 3554 3000 

Gina McCarthy, Adnlinistrator 
U.S. EPA Headquarters 
Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 
Certified 9 7012 2210 0001 3554 3017

U.S. Department of Justice 
Citizen Suit Coordinator 
Environmental and Natural Resource 
Division Law and Policy Section 
P.O. Box 7611 
Was}hington, D.C. 20044-7611 
Certified # 7012 2210 0001 3554 3024 

Re:	 Notice of Proposed Consent Decree in Clean Water Action v. J Donovan & Son, 
Inc., Civil Action No. 14-30005-KPN 

Dear Sirs and Madam: 

Enclosed pursuant to 40 CFR § 135.5 please find an executed copy of the parties' 
proposed Consent Decree resolving the above captioned action brought under the citizen suit 
provision of the Federal Water Pollution Control Act. Please feel free to call me if you have any 
questions about the enclosed. Thank you.

Sincerely,	
I 

I44a .1 horover 

Enclosures 
cc:	 Elisabeth C. Goodman, Esq. 

Cain Hibbard & Mvers PC 
377 Main Street 
Williamstown, MA 01267 

90 Canal Street Boston. MA 021 14-2022

617-742-5800 fiax: €i 17-7-t2-5858 E-Mail: sswg:j^ss,^vg.cotti



UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MASSACHUSETTS 

CLEAN WATER ACTION. 

I'laintiff. 

V.	 Case No.: 3:14-cv-3000^-KPN 

J. DONOVAN & SON. INC.. 

Defendant.

CONSENT DECREE 

WHEREAS. plaintiffClean Water Action ("Clean Watei- Actiorn") is a natiomvide non-

protit organization worl:ing for prevention of pollution in the nation's waters. protection ol' 

natural resources, cr-eation of environmentally-sate jobs and businesses. arnd empm\ ernient of 

people to make dennocrac\ N\ork: 

V1'HEREAS. defendant .1. Donovan & Son. lnc. (".1. Donovan°). operates a construction 

sand and gravel facilitN at and aroruid 29 Cherr% Hill Road in Stockbridge. iVlassachusetts that is 

the subject ofthis lausuit (the "Facilit}'-): 

WHEREAS, Clean Water Action alle ges that storimvater froirn the Facilitv discharges to 

^,Net]ands and waterwaNs adjacent to the Facilith^. ^t ^hich discharge to the Housatonic River and 

that these storinwater discharues ai-c regulated pursuant to the federal Clean 4^'ater Act (the 

"Act") and covered bv the Final Natiornal Pollutant Dischar o e Flimination Scstem ("NPDES") 

Multi-Sector General Permit issued by the United States F:nvironmental Protection A«ency (the 

"Storm Water Permit"). See [U.S.C. §ti 131 1(a), 1342(a), 1342(p): 65 Fed. Re«. 64746 (Oct. 30, 

2000): 73 Fed. Reg. 56^72 (Sept. 29, 2008):



WHEREAS. on October 11. 2013, Clean Water Action pi-ovided notice ofalleged 

violations of the Act. and of Clean Water Action's intention to file suit against J Dornovan, to the 

Administrator of the United States Environmental Protection A-ency ("EPA"): the Administrator 

of EPA Region 1: the Massachusetts Department of Environmental Protection: ai^d to J Donovan. 

pursuant to Section 505 of - the Act, 33 U.S.C. § 136-5: 

WHEREAS, follo\ti ing i-eceipt of the Oetober 11. 201 ; Notice. J Donovan has taken 

cei-tain steps, including the hiring of a stormwater consultant, inspection, i-evision of storage 

procedui-es and clean-tip of the Facility, and identification of certain areas of the Facilit y to be 

addressed in connection with stormwater compliance: 

WHEREAS, J Donovan has contacted the LJnited States Arm y C- orps of En,,ineers and 

has requested a jurisdictional determination be made b\ the Army Corps, and this process is still 

underwav: 

WHEREAS.. J Donovan anticipates that these steps, together with implementation of the 

Best Mana o ement Practices ("BMPs") and othei- measures set for-th herein and in J Donovan's 

updated SWPPPs for the Facility, will enable him to comply with applicable state water quality 

standards and any applicable benchmark concerntrations or other eftluent standards set foi-th in 

the Storm Water Permit: 

WHEREA S. J Donovan deilies the alle( l ations of Clean Vl'ater Action that .1 Donovan has 

violated the Storm Water Permit or the Act: 

Wl IEREAS. the parties have decided that it is in the best interest ofall parties to resolve 

the litigation by agreement withoLrt adjudication of anv fact, allegation or 1av4 set torth above: 

and
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WHEREAS, this Consent Decree ("Consent Deci-ee") shall be submitted to the United 

States Department of Justice for the fom-tive (4 5 ) da} statutory review period. pursuant to 33 

U.S.C. § I 365(c). 

NOW THEREFORE IT IS }IFRE:I3Y ST'IPULATED L3EIWEEN "ILIE SETTLING 

PAR"hIES. AND ORDERED AND DECREED E3Y THE COL1RT, AS FOLLOWS: 

INJUNCTIVE RELIEF 

1.	.1 Donovan a ,-rees to operate the FacilitN in compliance with the applicable i-equirements 

ofthc Storm Water Permit and the Act, includin o an} amendments to the Storm Water Permit or 

tlle Act and subject to am° jui-isdictional determination that mav be made during the term ofthis 

Consernt Decree. 

?.	Urnless and until J Donovan obtains a determination from the Armv Corps that Ilis activitv 

on the site is not st►bject to jurisdiction under the C'lean \Vater Act. it shall implement the 

fiollowin g measures: 

A. Compliance Monitoring. .1 Donovan shall ensure that storrmvater samples collected 

are "representative of the volume and nature ot - the monitored activ it\." .1 Donovan 

shall compl\ \\ itlh the terms ofthe Storm Water Peri7lit. including Section 6 ofthe 

Perinit, and witli Appendix B. sections 10-12, thereto. .1 Donovan shall follow the 

applicable procedures set forth in EPA's Irndustria) Storm Water Monitorin g and 

Samplin g Guide (Marclh 2009) ("Samplin .(-) Guide' - ) and .1 Donovan - s updated 

SWPPP. Sampling events shall be preceded b\ at least three (3) calendar davs 

without storm \\ater having been dischar^ed from the sampled ou	 n tt^ills. J Dornova 

shall provide Clean Watet- ,Action with copies ofthe analvtical laboratorv results of 

the samplin g \\ ithin seven (7) business davs of receiving tliem. Nothin g in this 

para o raph limits J Donovan*s sampling oblh-'ations Luider the Stot-m Water Permit. 
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B. Reporting, Pi-actices. .I Donovan shall repot-t monitoring data collected pursuant to the 

Storm Water Perinit to EPA in accordance with section 7.1 ofthe Storm Water Permit 

and shall note information reqtuir-ed under Sectiorn 6 ol^'the Storm Water Perinit and. to 

the estent app(icahle, Appendix I3, sections 10-12, thereto. 

C. Control Measures. Upon the Effective Date of this Consent Decree. J Donovan shall 

do the followin<Y: 1. Maintain a vegetated eai-then bei-m at the top of the hill near t}he 

primar\ sand pile and 2. Maintain a\e(-, etated earthen berm across the road at the 

intake porid so that storm«ater runoffdoes not directly reach the intake pond. 

E. Involvement b\ Clean Water 

1) J Donovan shall pet-mit representatives of C'lean Water Action to perform 

up to two site visits to the Facilit\ durin , normal dav li«ht business hours 

durinu, each vear that this C'onsent Decree is in et'fect. provided that Clcari 

Water Action notities .1 Donovan in writin^^ at least tivo (2) business davs in 

advance of anv such site visit. 

2) For the term of- this Consent Decree, J Donovan shall provide Clean W'ater-

Action N\ ith copies of'all documents that it subinits to EPA, the 

Commonwealth of Massachusetts andlor the Town of Stockbrid ,-^e concerning 

the facilitv's storinwater dischar ges. includin^^ hut not limited to (a) all 

docrn11ents concernin o the installation of anv^ herms: (b) all documents and 

reports submitted as required bN the Storm Water Permit: (c) all laborator}' 

reports arld analytical i°esults of storin water samplin g performed bv ot- tor J 

Donovan: and (d) all i-eports ofthe quarterl} and annual Facilitv inspections 

and visual assessments required b} the Pei-niit. Anv docuirnents submitted to a 
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( Tovernmental entity pru-suant to this sub-paragraph, suclh as quarterly 

Discharg e 1^^lonitorin<r Reports ("DMRs"). Annual Reportin^^ Forms, or 

docLr111ents concernin^^ appro\°al of anv berm improvements shall be submitted 

to Clean Water Action bv emailin g, them to nchoron ery`ss^c^^.cor3^ 

contemporaneousl} X\ ith submission to the governmental entitv. .1 Donovan 

Quarterlv Visual lnspection Forms. Quarterlv Visual Monitoring Inspeetion 

Forms and Quarterl} Sampling Analvtical Lorms, including laboratorv results 

for the sarrnples, shall be sLrbtiiitted to Clean Water Action \\ ith the AnnLral 

Report.

YMENT. LLfS AND COS1'S 

3. Within 15 da\°s after the Eftective Date of this C'onsent Decree. J Donovan shall pay the 

sum of$23,000 to the Housatonic River hnitiative for use on projects Eienefittin g, \\ater quality in 

the Housatonic River- (the "Pa}nient"). The Pavment shall be conditioned on the follomnb: (a) 

the Payment or- anN portion thereof sliall not be disbursed or otlicrwise granted directiv or 

indirectly to Clean Vvater Action: and (b) projeets funded by the Pavment shall be designed to 

benefit water quality within thirty (30) miles oftlte Facilitv. The Payrrnent sI1a11 be made out to 

the Housatonie River Initiative and shall be delivered br certified mail, return r-eceipt requested 

to: Titn Gray. Housatonic River initiative. P.O. Box 321, Lenox Dale, MA 01242. A copy of 

snch Payment shall be provided to Clean Water Action. 

4. Within 15 davs after- the Effective Date of this Consent Decree. J Donovan slhall pay the 

swn of $2,000 to *.he Housatonic Valley Association for use on projects benefittin g, water qnality 

in the Housatonic Rivcr (the "Payment"). Tlie Pavnnent shall be conditioned on the following: (a) 

the Payment or any portion thereof shal) not be disbursed or otherwise granted directiv or 
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indirectlti to Clean Water Action: and (b) pro ,jects f'unded bv the Payment shall be designed to 

benefit water qualit} witlhin thirtv (30) miles of tlie Facilitv. '1'he Pavment shall be made out to 

the Housatonic Valle\ Association and shall be delivered b} cei-titied mail. return receipt 

reqnested to: Lynn Werner, I lousatonic Vallev Association, P.O. Box 25 1, South Lee, MA 

01260. A copy of such Pavnnent shal) be provided to Clean W'ater Action. 

^.	Within thirtv (30) da} s after the Effective Date of t11is Consent Deci-ee, .I Donovan shall 

reimburse Clean Vl'ater Action in ttie amoLmt of$17.500 to deti-av Clean w'ater Action's 

investigation lces arnd costs. expert tees and costs. and attorney s' tees incurred up to the date of' 

entrv of this Consent Deci-ee. Payments shall be made bv certitied clieck oi- nionev order, made 

out to Stern, Sliapiro. Weissberg & Garin. LL.P. C'lient Trust AccoLuit. and be delivered by 

certified mail.. return reeeipt requested, to Nora .1. Chorover. at the address listed in para g raph 17. 

>.	Within sixt\ (60) da\s atter the Effective Date ofthis Consent Decree. .1 Donovan shall 

pa\ r to C'lean Watet- Action $5.000 to be placed in an escroN\ account held b\ Elisabeth C. 

Goodman. Esq. to be used to reimhuf-se Clean Water Action ior lees and costs incurred to 

monitoi- .I Donovan's coirnpliance ^\ith this Consent Decree tor a term of thr-ee vears aftei- the 

Effective Date ofthis Consent Decree. It'thei-e is a final detennination from the L'.S. Army 

Corps of Engineers that tllere is no Clean Water Act jnrisdiction over J Dononvan's activities on 

this property, then the escrow fiinds shall be inimediatelv t-eturned to J. Donovan bv Elisabeth C. 

Goodman. If there is a determinatiori that there is federal Clean W'ater Act jurisdiction. then an} 

funds remaining froiti the $-5 .000 at the expiration of the three yeat- term shall be i-emitted to J 

Donovan within thirt\ (W) days of the expii-ation ofthe thi-ee vear term. Nothinu in this 

paragraph shall restrict Clean Water Action's right to seek additional coirnpensatiorn for fees and 

costs it incurs to address J Donovan' noncompliance with this C'onsent Decree. 
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f^l-f^E^C I IVf: DA I f=: OF CONSE;N"f DI;CRFE: 

6. i he parties reco<^nize that, pursuant to 33 U.S.C. § 1 365(c)(3 )- tlhis Consent Dect-ee cannot 

be entered until	five (45) dms afrter the receipt ot a copti of the proposed Consent Decree b} 

the tlrnited States Attot-neN Gerneral and the f;l'A. Therefore. upon si"nin( , of this Consent 

Dect-ee by the parties. Clean W'ater Action shall serve, or cause to be served, copies of this 

Consent Decree upon the EPA Administrator. the Re 7̂ ional EPA Administrator- and the Attornev 

Genet-al for review- as required by 40 C.F.R. § 135. 5 . f`pon the espiration of the fortv-tive (45) 

dav review period provided bv 33 U.S.C. § 136 5 (c)(3). the pat-ties \\ ill jointiv move the Court for 

entr\ of this Consent Decree arnd issnance of a Final Jud gment and -jointl\ seek a Dismissal with 

Prejudice. I'he date that the Court enters the Consent Decree is the F.ffective Date ofthis 

Consent Decree.

RE:I.f:ASL 

7. Upon the Effective Date of this Consent Decree. C'lean Water Action. on its own behalf 

and on behalfof its tTiembers, parents. subsidiaries. affiliates. successors. assigns. directors.. 

ofticers, a oents. attorne\s, representatives. and emplovees. releases .I Donovan and all its 

members. parents, subsidiaries. affiliates, directors, officers. a47 ents- attorne\s, representatives. 

employees.. pt-edecessors in interest in or title to the E acilit\. successors. and assi gns frotTi, and 

\Naives forever all claims. Mhether knoMn or unknown, tor damages, penalties, tines, sanctions. 

tnitirration, fees (inclndin g fees of attornevs. experts, and others), costs, etipenses or any other 

sum incurt-ed or claimed or which could have been claimed in this Action. for the alle ued failttre 

to comply with tl:e Act and the Storm Water Permit at the f = acilitN. up to and including the 

Eftective Date of this Consent Dect-ee. Clean \Vater Action does not release anv claims to 

entorce anv tertii of'tliis Consent Decree.
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S.	J Donovan, on its omn behalf and on behalf of its parents, subsidiat-ies, affiliates, 

predecessors in interest in or title to the Facilit}. snccessors- assi ,-, ns. directors, ofticers, a`aents. 

attorneys, representatives, and emplo}ees, releases Clean Water Action and its members, 

subsidiaries, affiliates, successors. assi4ans. directors, officers. agents, attorne\s. representatives. 

and employees ti-om- and waives forever all claiins, whether known or unkno\ti n. which ai-ise 

fi-oni or pertain to this Action, inclnding, all claims for fees (inclndin- fires of attornevs. experts, 

and others), costs, expenses or an\ other sum incurred or claimed or which conld have been 

claimed for matters associated w itll or i-elated to this Action up to and inclnding the Effective 

Date of ttlis Consent Decree. -1 Donovan does not i-elease anN claims to enforce anv term of this 

Consent Decree.

iV11SCFLLnNE01_ S PROVISIONS 

9. "I'his Consent Decree was entered b\ the parties as a settlement ot disputed matters, and 

neither this Consent Decr;e or anN aetion taken pw-suant to it shall be construed as an adinission 

of an\ fact or liabilitv. eithei- expressed oi- implied: and this C'onscnt Deci-ee shall not be offei-ed 

bv the parties hereto oi- anN other person as evidence of anv afleged fact or liabilit}. nor entered in 

anv legal or adininistrative proceedin o for an} purpose other than t.o entorce the terms hereof. 

10. The 'l erm of this Consent Decree .shall be thi-ee (>) years after the Fffective Date. 

1 1.	This C:onsent Decree shall be binding on the parties and on theii- respective successors 

and assigns. 

12. This Consent Decree ma\ be executed in one or inoi-e cournterparts which. taken to-cther-

shall be deeined to constitLate one arnd the same document. 

13. ln the event that arnN of the provisions of this C:onsent Decree is held b\ a court to be 

unenfo>>-ceable. the validith of the entorceable provisions shall not be adversel\ affected. 
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14.	Tlie lan( l uage in all parts ofthis Consent Decree. unless otherxti ise stated. shall be 

construed accordin g to its plain and ordinarv meaning. 

1_>.	The undersWned are authorir.ed to eXecnte this C'onsent Decree on behalf of ttieit-

i-espective pai-ties and have read. understood and a g reed to all ofthe terirns and conditions ofi this 

Consent Deci-ee. 

16. AII agreements. co\ enarnts, representations and \\ ai-i-anties , eapress oi- implied- ora( or 

written, of the parties eoncernin g the subject matter- of this C'onsent Decree are contained herein. 

17. Any notices or docLuiIents required or provided toi- bv this Consent Decree or related 

tllet-eto that are to be provided to Clean Vl'ater Action pursuant to this Consent Decree shall be 

liand delivered oi- sent b\ U.S. IVlail, postage prepaid. and addressed as follo\rs. or sent via 

electronic mail to:

Nor•a J. Chorover 
AttorneN i'or Clean Water Action 
Stern. Shapiro, Weissber; K Garin. 1111 
90 Canal Sti-eet, 5th Floot- 
t3oston, MA 02114 
ncllol"o\ eI' tl Ss\1'+w.Li)111
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AnN notices or- documents required or provided for b\ this Consent Decree or related thet-eto that 

al-e to be provided to J Doiovan pirrsuant to this C'onsent Decree shall be sent b} U.S. Mail, 

postage pr-epaid, and addressed as folloxvs, or sent via electronic mail to: 

F:lisabeth C. Goodman, E'sq. 
377 tilain Str-eet 
w'illiamstomn. MA 01267 

Each part\ shall notiti the other- parties of anN chan:.^e in their contact intor-mation \\ ithin  

fonrteen (1=I) da} s of an-\ snch chan-e. 

18. Signatures of the parties transmitted bv facsimile or electronic mail are hindin". 

19. If for an} reason tlhe C'ourt should decline to approve this Consent Decree in the fot-m 

presented, the parties shall agree to work to gether to modit^ this Consent Dect-ee within thirtv 

(30) da} s to endeavor- to make it acceptable to the Court. 

20. I,his Conrt shall retain jl-u-isdiction over this matter and allow this action to be reopened 

for the purpose of enablinU the Par-ties to this Consent Decree to appl\ to the Court for anv 

tiu-ther or-der- that mav be necessarv to construe. carrN out, enforce compliance and!or resolve anv 

dispute regarding the ter-ms or conclitions ol'this C'onsent Decree. 

C'lean Water Action 

Bv:

	

	 Dated:	Julv 24. 2014 
Kathleen E. Aterno 

.1. Donovan and Son. Inc. 

B,,:	 Dated: 

APPROVED:
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Any notices or documents required or provided for by this Consent Decree or related thereto that 

are to bc provided to J Donovan pursuant to this Conscrit Decrec shall be sent by U.S. iVlail, 

postage prepaid, and addressed as f^llo^a^s. or se.nt ^^ia electronic mail to: 

Elisabeth C. Goodman, Esq. 
377 Main Street 
Williamstown, MA 0I267 

Fach party shall notify the other parties of anv ehange in their contact information within 

fourteen (14) days of any such change. 

18_	Signatures of the parties trwisnlitted bv facsimile or electronie mail arc binding. 

19. If for any reasoti the Court should cdecline to approve this Consent Decree in the form 

presented, the parties shall agree to work together to modify this Consent Decree within thirty 

(30) days to endeavor to make it acceptable to the Court. 

20. This Court shall retain jurisdietion over this matter and allow this aetion to be reopened 

for the purpose of enabling the Parties to this Consent Decree to apply to the Court for any 

further order that may be necessary to construe, cam- out, enforce compliance and%or resolve any 

dispute regardit7l; the terms or conciitions of this Consent Decree. 

Clean Water Action 

13y :	 Dated: 

J. Donovan and Soti. Inc. 

I3N :	 ^^ ^ ^ s^ w ^ a-_,.-	 llatcd:  

^ 

APPROVED:
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